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Some Necessary Distinctions
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(1) Transactions

Self Dealing

Corporate opportunities

[Connecting factor: conflict of 
interest]
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(2) Potential Defendants
Directors

Substantial Shareholders

 [Directors subject to fiduciary 
duties; shareholders not]

 ‘Shadow’ directors (those whose directions 
or instructions the board usually follows)
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(3) Companies

 Listed on the main 
market of the LSE 
with a premium 
listing

 ‘Public’ companies, 
ie Spa

Otherwise listed 
or not listed at 
all

 ‘Private’ 
companies, ie

l
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Sources of Regulation

 Listing Rules (made by Financial 
Conduct Authority (FCA))

Companies Act 2006

 ‘Common’ (ie judge-made) law
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Potential Regulatory Strategies
 Prohibition

 Disclosure (ex ante, ex post, to whom?)*

 Shareholder approval* 

 Board approval*

 Third-party fairness opinion

 Court approval¶

 Regulator approval8



Shareholder Approval Ex Ante: 2 Situations
Transactio
n
Type 

Company Actors Triggering 
conditions 

Who gets to 
vote?

Regulator
y source

Self-
dealing

Premiu
m 
Listing

Director; 
10% 
Shrholde
r;
Substanti
al 
Influence 

RPT ≥ 5% of 
company’s
gross assets; 
profits; market 
value of ord
shrs; gross 
capital

Independe
nt 
shareholde
rs

Listing 
Rules
(LR 11)

Self-
dealing

Any
(remuneration 
policy applies 
only to 
officially listed 
companies) 

Directors
and 
Shadow 
Directors

A fixed 
list:
Property deals; 
loans; executive
contracts > 2 
yrs;  termination 

All 
shareholde
rs?

Companie
s Act 
2006, Part 
10, Ch 4 9



Independent Board approval ex ante: 
1 Situation

Transaction
type 

Company Actors Triggering 
conditions 

Regulatory 
Source

Corporate 
Opportunities

All  (private 
company: 
unless articles 
require shr
approval; 
public 
company: 
provided arts 
permit board 
approval)

Directors and 
probably
shadow 
directors 

Opportunity 
must be 
reasonably 
likely to give 
rise to a 
conflict of 
interest

Companies Act 
2006, s 175
(plus common 
law cases on 
definition of 
corp opp)
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Board  disclosure ex ante: 1 Situation
Transaction 
type

Company Actors Triggering
condition

Regulatory 
Source

Self-dealing
(other than 
those requiring 
shareholder 
approval)

All Directors and 
probably 
shadow 
directors 

Direct or 
indirect interest 
in proposed 
transaction or 
arrangement 
with the 
company

Companies Act 
2006, s 177
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Conclusions
 Except for premium listed companies, board approval 

or board disclosure is the central technique in the UK

 Not what a C19 judge would have expected: shr
approval was the default rule then.

 Board in a better position to negotiate

 For premium listed companies shr approval 
requirements (see now EU proposals) shows 
influence of institutional shrs
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